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STATE COUNCIL FOR PERSONS WITH DISABILITIES
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MEMORANDUM
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FROM: Ms. Jamie e erson
State Council for Persons with Disabilities
RE: 21 DE Reg. 158 [DMMA Notice: MHPAEA (Mental Health Parity and Addiction Equity

Act) Compliance (8/1/17)]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and Social
Services/Division of Medicaid and Medical Assistance’s (DMMAss) notice on its plan/approach to
determining compliance of the Delaware Medicaid and CHIP programs with federal parity law, i.e., the
Mental Health Parity and Addiction Equity Act (MHPAEA). The Notice was published as 21 DE Reg.
158 in the August 1, 2017 issue of the Register of Regulations.

The Division of Medicaid & Medical Assistance (DMMA) is soliciting comments on its plan/approach to
determining compliance of the Delaware Medicaid and CHIP programs with federal parity law, i.e., the
Mental Health Parity and Addiction Equity Act (MHPAEA). CMS issued final regulations in 2016 [81
Fed Reg. 18390 (March 30, 2016)] and Delaware is required to comply with the regulations no later than
October 2, 2017. See 21 DE Reg. 158, 159 (8/1/17). A CMS summary of the MHPAEA is attached.
DMMA clarified in an August 3 email to the DLP that it is soliciting comments on the process used to
determine whether Delaware is compliant with the federal regulation, not whether Delaware is actually
compliant.

Relevant documents are available through the DMMA website:
http://dhss.delaware.gov/dhss/dmma/info_stats.html. The 9-page Report offers background on the
methodology used to develop Delaware’s assessment of compliance with the MHPAEA.

The SCPD has the following observations.



First, the Report is the product of a 9-month review which was ostensibly limited to State agencies and
MCOs with zero private provider and consumer input:

This draft report reflects over nine months of work by the State and its MCOs to conduct a review of the
State’s Medicaid/CHIP delivery system to assess compliance with the final Medicaid/CHIP parity rule.
This process started in the fall of 2016 with the establishment of a cross-agency workgroup tasked with
conducting the parity analysis. The workgroup included representatives from state agencies involved in
the administration of the State’s Medicaid/CHIP program, including:

* The Division of Medicaid and Medical Assistance (DMMA)

*» The Division of Substance Abuse and Mental Health (DSAMH)

* The Department of Services for Children, Youth and Their Families (DSCYTF)
» The Division of Developmental Disabilities Services (DDDS)

Report, p. 1.

Although the CMS regulation does not require involvement of other stakeholders, it does “encourage”
states to do so as preferred practice:

Although we are not requiring states to work with stakeholders and other public interests to
determine the best way to comply with these rules, we believe that states will need to discuss
options with stakeholders in their current delivery systems to be able to ascertain the best delivery
system for any additional benefits that may be required. We also encourage states to have
discussions with stakeholders other than their providers and plans to ensure they achieve
compliance in the best way for their beneficiaries.

81 Fed Reg. at 18415.

The validity and reliability of the approach adopted in the Report may be viewed as suspect without the
benefit of consumer input.

Second, the definitions of mental health and substance abuse disorders subject to application of the parity
law merits review. DHSS generally adopts conditions listed in ICD-10-CM, Chapter 5 “Mental,
Behavioral, and Neurodevelopmental Disorders” with several exceptions. At p. 4. For example, DHSS
is excluding dementia as well as psychosis and mood disorders attributable to physiological conditions:

Delaware excluded subchapter 1 from the definition of MH/SUD because these mental disorders
are due to known physiological conditions (e.g. dementias, delirium, psychosis, and mood
disorders due to known physiological conditions) and all except one require that the physiological
condition be coded first, indicating that the physiological (rather than the MH) condition is the
focus of services.

Report, at p. 4.

This approach is troubling. Excluding mental health disorders because of a correlation with physiological
etiology is the polar opposite of the approach adopted in Delaware’s State parity law. The Delaware parity
law requires a biological basis for a mental health condition as a prerequisite of application of the parity
law:
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“Serious mental illness” means any of the following biologically based mental illnesses:
schizophrenia, bipolar disorder, obsessive-compulsive disorder, major depressive disorder, panic
disorder, anorexia nervosa, bulimia nervosa, schizo affective disorder, and delusional disorder.

See H.B. No. 41 enacted May 30, 2017.

The focus of the federal parity law was not on the catalysts and causes of a mental illness. Rather, the
intent of the federal law is best promoted through adoption of a liberal approach to definitions of mental
health and substance abuse disorders.

Third, DHSS is excluding not only mental disorders due to physiological conditions but neurological
conditions as well:

Delaware excluded subchapters 8 and 9 from the definition of MH/SUD because these chapters
identify neurodevelopmental disorders are opposed to mental or behavioral disorders.

Report, at p. 4. If the DHSS approach results in exclusion of brain injuries, it is an unfortunate result
which will have a disproportionate effect on veterans who suffered service-connected brain trauma.

Fourth, the DHSS description of its ICD-10 coding approach implies that secondary codes may be ignored
or overlooked when assessing application of parity law. See above reference, “all except one require that
the physiological condition be coded first, indicating that the physiological (rather than the MH) condition
is the focus of services.” There may be occasions when a treatment modality addresses both mental and
physical impairments. For example, prescribing a medication to alleviate headache or pain for a patient
with depression could be justified under both mental and physical bases. Alternatively, someone with
autism (ostensibly unqualified for protection under the intellectual or pervasive developmental disorder
exclusion) may have a secondary mental health diagnosis (e.g. intermittent explosive disorder; depression).
A treatment may be prescribed to address a mental health condition which should trigger application of the
parity law. Cf. inclusion of “behavioral health treatment”, “pharmacy care”, and “psychiatric care” in the
definition of “treatment of autism spectrum disorders” in the autism parity law [Title 18 Del.C. §§3366(e)
and 3370A(e)).

Fifth, the Report ignores overlapping State laws which promote parity. See 18 Del.C. §§3366 and 3570A
and 18 Del.C. §§3343 and 3578. The latter statutes specifically incorporate some standards from the
federal parity law [18 Del.C. §§3343(b)(1)a.2 and 3578(b)(1)a.2]. If there are State law provisions which
reinforce or overlap with the federal parity law, they should preferably be included in the Report.

Sixth, the DHSS approach to “quantitative treatment limitations” should be reconsidered. The description
is as follows:

Quantitative Treatment Limitations
Delaware does not apply any quantitative treatment limitations to MH/SUD benefits that cannot be
exceeded based on medical necessity. Thus, these limitations were analyzed as NQTLs (non-

quantitative treatment limitations) (see Section VIII).

Report, at p. 6.



The problem with this approach is that it ignores presumptive limits. For example, if an MCO employed
presumptive limits for 90% of mental health drugs and only 10% of physical health drugs, the parity
standards are not met. Alternatively, if an MCO adopted a formulary which discouraged a significantly
higher percentage of mental health drugs, parity standards would not be met. Requiring prescribers to
overcome additional “hurdles” to prescribe a quantity of mental health drugs versus physical health drugs
is discriminatory. Simply allowing an appeal based on medical necessity does not remove the
discrimination inherent in the adoption of differential “presumptive” or formulary limits.

The SCPD has serious reservations concerning the Report.

Thank you for your consideration and please contact SCPD if you have any questions regarding our
observations and reservations on the Report in the proposed regulation.

cc: The Honorable Kara Walker, DHSS
Mr. Steve Groff, DMMA
Ms. Susan Cycyk, DPBHS
Ms. Jill Rogers, DDDS
Dr. Clarence Watson, DSAMH
Ms. Teresa Avery, Autism Delaware
Mr. Joshua Thomas, NAMI-DE
Ms. Emily Vera, Mental Health Association of DE
Ms. Jody Hougentogler, BIADE
Mr. Larence Kirby, Delaware Commission of Veterans Affairs
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
21reg158 dmma notice MHPAEA compliance 8-23-17
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Introduction

The Paul Wellstone and Pele Domenlcl Mental Health Parlty and Addiction Equity Act of 2008 (MHPAEA) is a federal
Jaw that generally prevents group health plans and health insurance Issuers that provide mental health or substance
use disorder (MH/SUD) benefits from Imposing less favorable benefit limitations on those benefits than on
medical/surgical benefits.

MHPAEA originally epplled to group health plans and group health insurance coverage and was amended by the
Patlent Protection and Affordable Care Act, as amended by the Health Care and Education Reconclilation Act of 2010
(collectlvely referred to as the “Affordable Care Act') to alse apply to Indlvidual health insurance coverage. HHS has
Jurlsdiction over publlc sector group health plans (referred to as “non-Federal governmental plans™), while the
Depariments of Labor and the Treasury have jurisdiction over private group heafth plans.

Employment-related group health plans may be elther *insured” (purchasing Insurance from an Issuer In the group
market) or *self-funded.” The insurance that Is purchased, whether by an Insured group heallh plan or In the Individual
markel, Is regulated by the State's Insurance department. Group health plans that pay for coverage directly, wilhoul
purchasing health insurance from an issuer, are called self-funded group health plans. Private employment-based
group health plans are regulated by the Depariment of Labor, Non-Federal govemmental plans are regulated by HHS.
Conlact your employer's ptan administrator to find out If your group coverage ls Insured or self-funded and to delermine
what enlity or entiiles regulate your beneflts.

MHPAEA does not apply directly to small group health plans, although its requirements are applled Indlrectly In
connection with the Affordable Care Act's essentlal health benefit (EHB) requirements as noted below. The Proteciing
Affordable Coverage for Employees Act amended the definltion of small employer In section 1304(b} of the Affordable
Care Ac! and section 2791(e) of the Publlc Health Service Act to mean generally an employer with 1-50 employees,
with the option for states 1o expand the definilion of small employer lo 1-100 employees. The Employee Retirement and
Income Securily Act and the Inlemal Revenue Code also define a small employer as one thal has 50 or fewer
employees. (Some states may have mental health parlly requirements that are stricter than federal requirements. To
view Slale specific Informalion visit www.ncsl.org, and on the right hand side of the page enter "mental health parity"
then selecl "State Laws Mandaling or Regulating Mental Health Benefits".)

Summary of MHPAEA Protections

The Mental Health Parlty Act of 1996 (MHPA) provided that large group health plans cannot Impose annual or lifetime
dollar imits on mental health beneflis that are less favorable than any such limits Imposed on medical/surglcal heneflts.

MHPAEA preserves the MHPA prolectlons and adds significant new proleclions, such as extending 1he parily
requirements 1o substance use disorders. Although the law requires a general equivalence in the way MH/SUD and
medical/surglcal benefils are trealed with respect to annual and lifetime dollar limits, financial requirements and
treaiment limltations, MHPAEA does NOT requlre large group health plans or heallh Insurance Issuers to cover
MH/SUD benefils. The law's requirements apply only to large group health plans and health Insurance Issuers that
choose 10 Include MH/SUD benefits In thelr benefil packages. However, the Affordable Care Act bullds on MHPAEA
and requlres coverage of mental health and substance use disorder services as one of en EHB calegories [n non-

grandfathered Indlvidual and small group plans.

https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/mhpaea...  8/7/2017
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Key changes made by MHPAEA

Key changes made by MHPAEA, which is generally effectlve for plan years beginning afler Oclober 3, 2008, Include
the foliowlng:

If a group heallh plan or heallh Insurance coverage includes medicalisurgical benefits and MHSUD benefils, the
financial requirements (8.9, deductibles and co-payments) and treatment imitafions (&.0., number of visits or days
of coverpge) thal apply to MHISUD benefils must be no mora restriclive than (he predominant financial
requirements or trealment limitations that apply to substantially all medicalisurgical benefits (ihis fs referred Lo as
the "substantially alllpredominant lest’). This test is discussed In greater detall In the MHPAEA regulation (linked
below) and the summary of the MHPAEA regulation found below.

MH/SUD benefits may nol be subject to any separale cosi-sharing requlrements or trealment fimitalions that only
apply to such benefits;

If a group health plan or health Insurance coverage Includes medicalisurglcal benefits and MH/SUD beneflts, and
the plan or coverage provides for aul-of-network medicalfsurgleal benefits, [t must provide for out-of-netwark
MH/SUD benefits; and

Slandards for medical necesslly determinations and reasons for any denlal of benefits relating to MH/SUD benefits
must be disclosed upon request.

Exceptions

There are cerleln exceptions to the MHPAEA requirements.

Except es noled below, MHPAEA requiroments do not apply to:
. Seli-Insured non-Federal governmental plans that have 50 or fewer employees;
+ Self-Insured small private employers that have 50 or fewer esmployees;

+ Group hesilth plans and healih Insurance issuers that are exempt from MHPAEA based on {hek Increased cosl
(excepl as noled below). Plans and fssuers that make changes to comply with MHPAEA and incur an increased
cost of al least wo percant in the first year that MHPAEA applles {o the plan or coverage or alleast one parcent in
any subsequent plan year may clalm an exemption from MHPAEA based on thelr Increased cosl, If such a costis
incurred, the plan or coverage Is exempl from MHPAEA requirements for the plan or peliey year following the year '
Ihe cost was incurred. The plan spansors or Issuers musl notify the plan beneficiaries that MHPAEA doss not
apply to their coverage. These exemplions \ast one year. After thal, the plan or coverage Is required to comply
apain; however, If the plan or coverage Ineurs an Increased cost of at least one parcent in that plan or pollcy year,
the plan or coverage could claim the exemption for the follawing plan or pelicy year, and

Large, seli-funded non-Federal governmental employers (hat opt-out of the requirements of MHPAEA, Non-
Federal govemmental employers that provide self-funded group heallh plan coverage lo thelr employees
(coverage that Is not provided through an Insurer) may elect to exempt their plan (opt-out) from the requirerents of
MHPAEA by following the Procedures & Requirements for HIPAA Exemption Election posled on the Self-Funded
Non-Feteral Governmental Plans webpage (See
hltp:{hnw.cmB.QowCCIlDfResoumeyFllesmtpaa_emmlon_eIectiun_hslrunllons,_mo?z’u1 1.html) and Issulng a
nolice of opt-out to enroliees at the-lime of enroliment and on an annual tiasis. The amployer must also file the opt-
out notlfication with CMS.

Note, these exceplions do not apply 1o those nor-grandfathered plans In the Individual and small group markats that
are required by Affordable Care Act regulations to provide EHB thal comply with the requiramants of the MHPAEA

regulations.
MHPAEA Regulation

A final regulation implemgnﬂng MHPAEA was pullished In the Federal Reglster on November 13, 2012, The regulation
|5 effective January 13, 2014 and generally appiies to plan years (In the individual mmarket, palicy years) beginning on or
after July 1, 2014. See hitptliwww.gpo.govifdsys/pkg/iR-2013-1 1-131pd12013-27088.pdf for the full text of the final
regulation, This followed an interim final regulation, which was published in the Faderal Reglster on February 2, 2010
and generally applies to plan years beginning on of aiter July 1, 2010, See

http:ﬂsdocket‘Bccess.gpo.gw!zmwpdﬁzm 0-29167.pdf far the full text of the regulation.

The final regulation applies to non-Federal governmenital plans with mare than 50 employees, and to group heallh
plans of private empioyers with more than 50 employeas. Il also applles Lo heallh insurance coverage in the Individual
heallh Insurance markel. [l does not spply to group health plans of small employers (except as noled above in
connection wilh the EHE requirements)., Like the statule, It does not require group health plans lo provide MH/SUD
benefits, If they do, however, the financial requirements and treatment limitations that apply to MH/SUD bensfits cannot
be more resirictive than ke predominant requirements and limitations {hat apply to substantially all of the
medlcalisurglcal benefits,

The provislons of the regulalion include the following:

1. The substantially allipredominant test oulliied In ihe statute mus! be applied separately io sl classliicallons of
benefils: inpallent In-network; Inpatlent out-of-network; outpatlient In-network; outpatient oul-of-netwark;

https://www.oms.gov/CCIIO/Programs—a'nd-Initiatives/Other-Insurance-Protections/nﬁlpaea... 8/7/2017
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emergenty; and prescription drug. Sub-classifications are permitted for effice visils saparale from all other
outpatient services, as well &s for plans {hat use mulliple liers of in-network providers. The regulation includes
examples for each classification. Additionally, afthough the regulation does nol require plans to cover MH/SUD
benafits, If they do, lhey must provide MH/SUD benefits in all classifications In which medicalisurglcal bengfils are

provided.

2. The regulation requires that all cumulative financial requirermients, Including deductibles ant out-of-pocket imits, in
a clazsification must combine Botl medical/surglcal and MHSUD benefils in the classification. The regufation
Includes examples of permissible and Impermissible cumulative financlal requirements.

2. The regulalion dislingulshes between quantitallve treatment limitations and nunguantifative treatment limtations.
Quantitative treatment limilations are numerical, such as visi imits and day limits. Nonquentitative Ireatment
limitations inclede but are not limited to medical management, step therapy and pre-authorizalion. There |s an
liluslrative fist of nongquantitative treatment limfations In tha regulation. A group health plen or coverage cannol
Impese a nonquantilative treatment limitation with respect to MH/SUD benefits in any classification unless, under
theterms of the plan (or coverage) as wrilten and In operation, any pr trategl jdentiary slandards, or
other factors used In applylng the nonquantitative treatment limitation to MH/SUD benedits In the classificalion are
comparatle {o, and are applied no more slringently than, the processes, stralepies, evidentiary standards, or other
factors used In applying the limitation wii respect to medical surgicalibenefils In the classification, The final
regulation eliminated an exception that allowed for different nonguantitative treatment [imitalions "lo the extent thal

recognized clinically appropriate standards of care may pemmit a diffarence.”

4, The regulation provides that all plan siandards that limit he scope ar duratlon of benefits for services are subject to
the neriguantiiative treatment limitation parily requirements. This includes restrictions such as geographlc limits,

facllity-type limlls, and nelwork adequacy.

heallh Insurance, They are public heallh ptans lhrough which individuals obtain health coverage. However, provislons
of the Soclal Security Act that govern CHIP plans, Medicaid benchmark benefit plans, and managed care plans thal
cantract with State Medicaid programs to provide services require compliance with certaln requirements of MHPAEA.
See l'atlps:.fmww.fednmlmgLsim.gowanldesizo1Bm:imrzn1a-Dsa?anfmedlcald—and-nhlldrens-haa!lipinsuranw-
pmgrms-menm!-heallh-par!lwnd-addiﬂtian‘uquuyvaci-uf for the final rule regarding application of requirements of
MHPAEA lo Medicald MCOs, CHIP, and Alternative Beneflt (Benchmark) Plans.

¥ Medlicare, Medicald, and fhe Children's Heallh Insurance Program (CHIP) are not group health plans of lssuers of

We anlicipate Issuing further responses to questions and other guldance In the future. We hope this guldance will be
helpful by providing additional clarity and assistance.

If you have concems about your pl_an's compllance with MHPAEA, contact our help line at 1-877-267-2323 extension
6-1565 or at phig@ems.hhs.gov, Yeu may also contact a benefit advisor In ane &f the Depariment of Labor's reglonal
offices at www.askebsa.dol.gov or by calling toll free al 1-866-444-3272.

Fact Sheets and FAQs

Regulations and Guidance

A federal government webslte managed and pald for by the U.S. Centers for Medlcare & {

CMS'Q OV Mediceld Services. 7600 Securlly Boulevard, Baltlmore, MD 21244 &

https://www.cms.gov/CCIIO/Pro grams-and-Initiatives/Other-Insuxance—Protections/mhpaea... 8/7/2017



DELAWARE HEALTH AND SOCIAL SERVICES
[

§ Division of Medicaid & Medical Assistance

MHPAEA REPORT FOR PUBLIC COMMENT

I. INTRODUCTION

The Centers for Medicare & Medicaid Services (CMS) issued a final rule that applies requirements of the
Mental Health Parity and Addiction Equity Act (MHPAEA) to Medicaid managed care organizations
(MCOs), the Children's Health Insurance Program (CHIP), and Medicaid alternative benefit plans (ABPS).
Delaware and Its contracted Medicaid/CHIP MCOs must be in compliance with the final Medicaid/CHIP
parity rule on or before Octaber 2, 2017, This includes providing documentation of parity compliance to the
general public and posting this information to the State’s Medicaid website by October 2, 2017, Though not
required by the rule, the Division of Medicaid and Medical Assistance (DMMA) is providing this draft
documentation of compliance for public notice and comment.

In addition to providing documentation of parity compliance to the general public, the State will need to
submit documentation of parity compliance to CMS. Therefore, the State has prepared this report based on
CMS guidance for the documentation to be submitted to CMS so that the final report can be used to
provide documentation of parity compliance to both the general public and CMS.

This draft report reflects over nine months of work by the State and ts MCOs to conduct a review of the
State’s Medicaid/CHIP delivery system to assess compliance with the final Medicaid/CHIP parity rule. This
process started in the fall of 2016 with the establishment of a cross-agency workgroup tasked with
conducting the parity analysis. The workgroup included representatives from state agencies involved In the
administration of the State’s Medicaid/CHIP program, inciuding:

+  The Division of Medicaid and Medical Assistance (DMMA)

+  The Division of Substance Abuse and Mental Health (DSAMH)

«  The Department of Services for Children, Youth and Their Families (DSCYF)
«  The Divislon of Developmental Disabilities Services (DDDS)

Il. METHODOLOGY

The approach and results of each component of the analysis are discussed in detall in later sections of this
report. Delaware’s approach to conducting the parity analysis followed CMS guidance as outlined in the
CMS parity toolkit, “Parity Compliance Toolkilt Applying Mental Health and Substance Use Disorder Parity
Requirements to Medicaid and Children’s Health insurance Programs" and included the following steps:

1. ldentifying all beneflt packages to which parity applies.
2. Determining whether the State or MCO is responsible for the parity analysis (by benefit package).

1 Parlty Compliance Toolkit Applying Mental Health and Substance Use Disorder Parity Requirements to Medicaid and
Chlidren's Health Insurance Programs, h_ups:ﬁw\mv.rnedicaid.aowrngdlcaldfbeneﬂ‘s!downInadsfhhs!garilg—tooikit,gdf'




Page 2
MHPAEA REPORT FOR PUBLIC COMMENT
AUGUST 1,2017

3. Determining which covered benefits are mental health or substance use disorder (MH/SUD) benefits
and which are medical/surgical (M/S) benefits.

4. Defining the four benefit classifications (inpatient, outpatient, prescription drugs, and emergency care)
and mapping MH/SUD and M/S benefits to these classifications.

5. Determining whether any aggregate lifetime or annual doliar limits (AL/ADLs) apply to MH/SUD

benefits.

benefits.

IIl, MEDICAID/CHIP DELIVERY 8Y
Medicaid/CHIP Delivery System
Over 90% of Medicaid/CHIP beneficiaries in Delawaig

demonstration. DSHP was implemented i
acute physical and behavioral health care sg|
DSHP Plus program, which expanded the po
eligibles and individuals reeiVingsmL.

alternative to nursing fe
nursing facility servicess

2012, Delaware implemented the
lliin,managed care to include dual

Obeheft package to include long-term
o meet thesapplicable level of care.

Delaware }L 3 stem, with MH/SUD services belng covered by MCOs and/or
FFS (manages gen ” ferent populations. MCOs are responsible for providing 30
units of MH/S .patient servic o membars under 18; all MH/SUD benefits for members 18 and older

who are not enrolled i RON’HSE; ‘;:[ﬁgg inpatient, crisis, and pharmacy services (other than medication
assisted treatment foRGUUD) to mebers who are enrolled in PROMISE.® The MH/SUD benefits for

2 Delaware's CHIP program, called the Delaware Healthy Children Program (DHCP), Is a combination of Medicald
expansion and a separate program, All S-CHIP beneficlarles are enrolled in MCOs as a condition of eligibllity. MCOs
are responsible for covering EPSDT for S-CHIP enrollees. However, the State does not currently cover non-

emergency medical transportation (NEMT) for S-CHIP beneficiarles.

3 promoting Optimal Mental Health for Individuals through Supports and Empowerment (PROMISE) Is a program
authorized under the Staie's Section 1115 demonstration that is administered by DSAMH and provides home and
community based services (HCBS) in the most integrated setting to adults 18 and older meeting targeted behavioral
health diagnostic and functional limitations.
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children under age 18 that are carved out of the MCOs are managed by DSCYF, and the MH/SUD benefits
for adults 18 and older enrolied in PROMISE are managed by DSAMH. While there is some overlap in
covered services and provider network, DSAMH and DSCYF manage separate delivery systems. In
addition, while the MCOs provide many of the MH/SUD state plan benefits provided by DSCYF and
DSAMH and there is some overlap in provider networks among DSCYF, DSAMH, and the MCOs, each

MCO manages its own delivery system.

Benefit Packages
Delaware identified 12 benefit packages subject to the requiremefitsiin the final Medicaid/CHIP parity rule.
For each benefit package, Delaware covers MH and SUD bepé: teach classification in which there is
an M/S benefit (all four benefit classifications). &
For the purposes of the NQTL analysis, Delaware strugtl ; -ges into three groups based
fibelow). As noted above MgMCO is responsible for
providing MH/SUD benefits to adults who are not I 5 aﬁ%‘ sible for providing

g' MISE, and DSAMH is
the majority of MH/SUD benefits to adults in PROMIS %MC'sponsibie forjp) .eiding 30 units of
nd DSCYF is respa or providing servioess

G
[

ose provided by

Children
Medicaid children under age
18
& ad ] ' Medicaid children age 18 — 21
-%?’P and PRGMISE +  Children in separate CHIP
“QSHP Plus adults who are not (under Age 18)
LTESibut are PROMISE +  Children in separate
DSHP Plus LTSS adults who CHIP(18+)
are PROMISE

e A
V. DEFINITION OF ML’SUD AND M/S BENEFITS
For the purposes of the parity analysis, Delaware adopted the most recent version of the International
Classification of Diseases (ICD), the ICD-10-CM, as its standard for defining MH/SUD and M/S benefits.
ICD-10-CM Is the current version of the ICD, which is identified in the final Medicaid/CHIP parity rule as an
example of a “generally recognized independent standard of current medical practice” for defining M/S,

MH, and SUD conditions.
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Delaware defined MH/SUD conditions as those conditions listed in ICD-10-CM, Chapter 5 “Mental,
Behavioral, and Neurodevelopmental Disorders” with the exception of:

«  The conditions listed in subchapter 1, “Mental disorders due to known physiological conditions” (FO1 to
F09);

« The conditions listed in subchapter 8, “Intelleciual disabilities” (F70 to F79); and

+  The conditions listed in subchapter 9, “Pervasive and specific develapmentai disorders" (F80 to F98).

Delaware defined M/S conditions as those conditions llsted inICE ”U';_- Chapters 1-4, subchapters 1,8

and 9 of Chapter 5, and Chapters 6-20.

3
i

Delaware excluded subchapter 1 from the definition of ME#SUD becausgiihese mental disorders are due
i, psychosis andigieod disorders due to known

to known physiological conditions (e.g., dementias, de f‘ )
e physnologlcal co u@n be coded first,
/ cs. Delaware excluded

indicating that the physiological (rather than the MH)
subchapters 8 and 9 from the definition of MH/SUD b 21l
disorders as opposed to mental or behayjoral disorders.

AT

Excluding subchapters 8 (intellectual dis nental disorders) from the definition of
MH/SUD is consistent with the State's eurre Ulfie, 2 & rvices for these conditions are
managed by DDDS, not by DSAMH or DSC T ot includig@ihese disorders as MH/SUD
disorders is consistent wll ; et‘ nition of "y i the ,t{ edicaid Manual (SMM)
Section 4390.D, which piiyi ollows: "...thejerm YisEase’ includes diseases listed as mental
disorders i |n the [ICD- ’ Wi Sexeeption of 1 tardat nility, and organic brain

syndrome." Also not in ; (lnleliect 2 lsablhtles) and FB80 to F98 (pervasive and specific

consistentiv definitig iitof "Persons with related conditions” in 42 CFR
435.1010: itk dlic | Bnsieans indivi o; s who have a severe, chronic disability that
meets a AGLC ndltio ‘-‘{5;. a) It istﬁ%&%ﬁ 04(1) Cerebral palsy or epilepsy; or (2) Any other

d.to be close! yalelated to Intellectual Disability because this
iintellectual functioning or adaptive behavior similar to that of
atment or servuces S|m||ar to those required for these

it ..' BT
u .

4 State Medicaid Manual — Part 4 Services, hitps:/fwww.cms. gov/Regulations-and-

Guldance/Guidance/Transmittals/Downloads/R74SMM. gdf
542 CFR § 435.1010 - DEFINITIONS TIONS RELATING TO INSTITUTIONAL STATUS, hitps:/fwww.qpo. govffdsys/pka/CFR-

2015-title42-vold/xmlI/ICFR-2015-tile42-vol4-secd35-1010.xm|
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V. BENEFIT CLASSIFICATIONS
Delaware developed the following definitions for each of the four benefit classifications identified in the

Medicaid/CHIP parity rule.

Inpatient: All covered services or items (including medications) provided to a member while in a setting
(other than a home and community-based setting as defined in 42 CFR Part 441) that requires an

overnight stay.

A 3y
Outpatient: All covered services or items (including medications) 'jc;_[;f ded to a member that do’not

otherwise meet the definition of inpatient, emergency care, of, ;,r eseription drugs.
g
AT

Emergency Care: All covered services or items (includ Epmedications){delivered in an emergency

prescription to be dispensed. These products are clai i
Programs (NCPDP) format.

As noted above, Delaware's state plan ¢g, 78] Wilg its in each classification In which there is
an M/S benefit. .

Vi:- -AGGREGATE Jsifik
No aggregate lifetime o I 3
package. Note that th _»g,’ii‘

2/ SHD benefits in any benefit
MCOs fromigpplying aggregate lifetime and
act section 3.4.12.2).

VIl

Financig - :

Only on tidid copayment for prescription drugs, applies to Medicaid/CHIP
benefits. ajescription drugs is based on the Medicaid cost/payment for the
prescription. i %ijP prescription drugs and to both Medicaid FFS beneficiaries

and MCO enrolle€: fg‘ enipt from the copayment. See below for the copayment schedule. The
: fdicaid-payment for the drug and not whether the drug is used for the
ﬁpi'lun. and the same level of copayment is applied across each tier
sfor the treatment of a MH/SUD or M/S condition.

without regard to whether'te! i
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There is an out-of-pocket monthly maximum of $15. This out-of-pocket maximum applies to all prescription
. drugs; the out-of-pocket maximum does not apply separately to M/S and MH/SUD drugs.

Medicaid Payment for the Drug Copayment
$10.00 or less $.50

$10.01 to $25.00 $1.00
$25.01 to $50.00 $2.00
$50.01 or more $3.00 2,

The 2017 MCO contract requires that any cost shatlng com Wit géy (see Section 3.4.9.1.2), prohibits

ARIEY

the MCO from applying cumulative financial requiremer?%s parately oM
3.4.12.5), and prohibits the MCO from applying any FR&iteiMH/SUD bene g

i

exceeded based on medical necessity. fifius, these limitatiops:

In addition, the 2017 MCO prohibits the W& @:ftom I@TLs to MH/SUD benefits that do not
comply with parity requirements (see Sectigh, 3¢

VI, NON-QUANTITATIVE TREA
Identifying NQTLs and Informati i

i A THletithe parity toolkit, information
d Mentalfealtr ices Administration (SAMHSA)
Reefrom the Department of Labor regarding the
Yafule gl AQISTHMEE ent updates, and a document identifying
potential 'r_ i .L_ 1 . x ate's s\g‘gﬁuliant, and discussion during the workgroup
i [ . inciuding NQTLs related to medical management,

provided through the Siibgta
Medicaid/CHIP parity policyiac

A padmiss nd a couple of NQTLs specific to prescription drugs. DSAMH
and DSCYHiré YV i o I%a% jich NQTLs applied to MH/SUD benefits managed by thelr
agency. The Sigle, deliest for I imation (RF) for each agency to complete with information
needed to condUGgtt i$ Including information on the processes, strategies, and evidentiary
standards in both writjig a{@s for each of the NQTLs the agency applies to MH/SUD benefits
managed by the state '. oy, by oliSsification and benefit package. This RFl included prompts to help
identify the type of informaijon.re ﬁ%% to the parity analysis. Separate prompts were provided for
processes, strategies, and e @%ﬁ%ﬁy standards for each part of the NQTL analysis (comparability and
stringency) and to collect information on how the factors apply both in writing and in operation. The
information provided by each state agency was reviewed by the workgroup, which conducted follow up as

necessary.

% Delaware applied for and was accepted as a participant in SAMHSA's Medicald/CHIP parity policy academy (MPPA),
which was designed to provide technical assistance to states to ensure compliance with parity requirements.
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In addition to collecting information on NQTLs that apply to MH/SUD benefits managed by the State
(referenced as the FFS MH/SUD NQTLs), the State developed a request for information (RFI) to collect
information from each MCO on how the MCO applies the FFS NQTLs to MH/SUD and M/S benefits
managed by the MCO as well as any additional NQTLs applied by the MCOs to MH/SUD benefits
(including information on how the MCO applies those NQTLs to M/S benefits). The RF! included the list of
NQTLs identified by the State as described above but also asked the MCOs to identify any other NQTLs
that they apply to MH/SUD benefits. The MCOs completed a summary,grid that identified which FFS
MH/SUD NQTLs and other NQTLs they apply to MH/SUD benefits, %neﬁt package and classification,
and provided information, by benefit package and classification,, ee MH/SUD and M/S benefits to which
the NQTL applies and the processes, strategies, and eviden ;ka,rds for each of the NQTLs. As in

the State RFI, the MCO RFI included prompts to help the M 2@ pro 91:* e information needed for the
, bViife workgroup, and the State

conducted follow up as needed.

Conducting the NQTL Analysis
Slcithe proce&les, strategiesigjdentiary standards
and other factors for each MH/SUD NQTlsas it applies to'N Suibenefits and M/S Begfits, in writing
and in operation, in a classification, for Egehiignefit packageigfiiesprocesses, strategies, evidentiary

] in writing and in operation.

standards and other factors were reviewedfore

<tilagencies and the MCOs into a side-by-
vk de and M/Sta'the other side for each NQTL, by

benefit package and 6l nincluded the MH/SUD and M/S benefits to which

";'_’_,H strategies, and evidentiary standards.

fiiheisidest Jolity REliminary determination for each NQTL, by

benefifibackage and classificatig] W,

. Vaside summar fitiformation and preliminary determinations.

. MCO E& sumitijagy information and preliminary determinations.

«  Workgrotipj iaview of the sidegby-side 'ary information and preliminary determinations and final

ompliance. § 8¢

determinatiomp

List of MH/SUD NQ b £
Table 2 and 3 lists the N@fil:s tha tapply to MH/SUD benefits and the State has determined comply with

parity. The table also idenﬁ% } 1’_é agplicable benefit package groups and classification. In the tables
below, a i " indicates the NQTd¥applies to a certain benefit package(s) and classification(s). Grayed out
sections in the tables below indicate the NQTL does not apply to a certain benefit package or classification.
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TABLE 2 — NQTLS - MCO A

NQTL Name Adults notin Adults in Children
PROMISE PROMISE
IP OP EC PD|IP OP EC PD|IP OP EC PD
Development/Modification/Addition of Medical i 0 5 i di 0
Necessity/ Medical Appropriateness/Level of Care
Guidelines*®
Prior Authorization* T i 0 i jo i i
Concurrent Review* [ i i
Retrospective Review i s, i
Requiring Use of Preferred Drugs before Approving i i i
Non-preferred Agents (Step Therapy)
Experimental/investigational Determinations 0 O |0 0 i 0 1 i
Provider Reimbursement (in-network)* o i =00 i f
Usual, Customary and Reasonable (U 1 1 (/I A i 0 0
Determinations (out-of-network provider
reimbursement)
Provider Credentialing Re ts™ % T P10 T
Geographic Restriction ' [P [ i o0 i
Standards for Out-of-N Covera'@'@ U i 0 i [
Drugs not Covered Pursua ectiohfili927(d)(2) i i i
Early Refil i i i
Copay i i I
Pharmacy iogk-In i i i

* Applies to FF&!

IP=Inpatient, OP= ) i

lergency Care, PD=Prescription Drugs
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TABLE 3 — NQTLS - MCO B

NQTL Name Adults notin Adults in Children
) PROMISE PROMISE
IP OP EC PD|IP OP EC PD|[IP OP C PD
Development/Madification/Addition of Medical i 0 e ; i

Necessity/ Medical Appropriateness/Level of Care
Guidelines*

Prior Authorization® f

Concurrent Review* i

Retrospeciive Review

Requiring Use of Preferred Drugs before
Approving Non-preferred Agents (Step Therapy)

el

ol

Experimental/lnvestigational Determinations

Provider Reimbursement (in-network)*

Usual, Customary and Reasonable (UCRY)
Determinations (out-of-network provider
reimbursement)

Provider Credentialing Requike

Geographic Restriction




